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KOMIIETEHTHOE MHEHHE

I'maBHas cTaThsa
IIpakTHUeCKU B3I HA OTCYTCTBHE ONPABAATEILHEIX IIPUTOBOPOB B YKpanHe

KomnerenTHoe MHeHHE

YuacTtue aerei M uX IpaBoBasi 3alllMTa B BOOPY)KEHHOM KOHMIMKTE Ha HEKOTOPBIX Teppuropusx Jloneukoi u Jlyraackoil obuacreit
3amuTa npaB YeJa0BeKa U POJIb aJJBOKATYPbI

OmnpaBaTelbHbIE IPUTOBOPEI — PEAIBHOCTE?

(He)PaBeHCTBO CTOPOH B YIOJIOBHOM IIPOM3BOACTBE. YKpAaUMHCKAsL BEPCHUS

Bo3moskHa 1M 3a1KTa IpaB Y€JIOBEKA B YCIOBUAX BOOPYKEHHBIX KOH(MIUKTOB?

OmnpaBaaTelbHbBIE IPUTOBOPEL: MOYEMY HX TaK Majo?

CyneoHbIi B3rJIs1]1

IIpaBo MupHO Bi1ajieTh cBOMM uMyIiecTBoM B npaktrke ECITY kak rapaHTHs 3alUTEI IpaBa COOCTBEHHOCTH
IIpuHYIUTEIBHEINA TPY B VIPSIKICHASIX ICHUTCHIIMAPHON CHCTEMBI B KOHTEKCTHI MPAKTHKH EBPOIIEHCKOro cyaa mo mpaBaM
4enoBeKa

Kak oOpaTuthbes B EBponeiickuii cya mo npasam 4ejoBeKka

Ha ceromHsmHuii JeHb aKTyalbHBIM SIBIISIETCS OOpallleHWe TpaKAaH 3a 3allUTONM HAapyIICHHBIX MpPaB B
MEXyHapoaHble cyaeOHbIe yupexaeHus. CrpaBeaanBoe cy1e0HOe pelleHne rpaxiaie Y KpauHbl T0BOJIbHO
4acTo OKMJAIOT MoiyduTh oT EBpomelickoro cyaa mo mpaBam uyenoBeka (nanee — ECIIY), ropucaukims
KOTOPOro MpH3HAHA HAIIUM rocynapctBoM. Eciam oOpaTuTh BHMMaHUE Ha CTaTUCTMYECKHE MOKA3aTeNH, TO
MOKHO YBHJIETh €XKET0JIHO€ YBEIWYEHHE KOoJuuecTBa oOpamieHui ykpanHckux rpaxaad B ECIIU. Tak, B
2016 romy KOIM4ECTBO 3asIBJICHUN YKPaWHIIEB IPOTUB Y KpanHckoro ['ocyaapcTsa, noctynusmux B ECIIY, B
MIPOIIEHTHOM COOTHOIIEHUH JOCTHUTIO 24,4 % OT 001Iero KoJm4ecTBa MOJaHHBIX B HETO 3asIBIICHUN.

B yactu 5 c1. 55 KoHctutynuu YkpauHsl rapaHTHUpoBaHO: "Kaowcowiil umeem npaso nocie ucnoib308aHus
6cex HAYUOHANbHBIX CPeOCmE IPUOUYECKOU 3aWumsl 00pawamsvcs 3a 3auWumon ceoux npagé u ce00600 6
coomeemcmeyowue MedHCOYHApoOHble CyOeOHble YupedcOeHus Uil 6 COOMEemCmeyiouue OpeaHsl
MEAHCOYHAPOOHBIX OP2AHUZAYULL, YTEHOM UNU YUACMHUKOM KOMOpbix sensemcs Ykpauna".

Opnako, oOpamasick B MEXIyHApOJHbIE CyneOHBbIE YUPEKICHHS, YKpPaWHIIbl CTAJKHWBAIOTCS CO MHOTMMH
TPYIHOCTSMHU, KOTOPBIE HEOOXOUMO OCBETHTb.

Hpen(z[e BCCTO YCTAHABJICHO HECKOJIbKO VC108UI, NPU_KOMOPBIX JIUUO MONCEN_00PAMUMbCA_C 34516/1CHUEM




¢ ECIIY.

1. Ecnu rpaskjaHiH UMeeT HaMepeHHue 00KalloBaTh MOBEJCHUE FOCYJapCTBa, OpraHa WK JODKHOCTHBIX JIUII,
HapyHIMBIIMX [IPaBa W/WIN cBOOOIB! (PU3NUECKOrO/FOPUIMUECKOTO JIMIA, MM B CIIydae €clld He obecreueHa
Ha/JIexalas 3aluTa MpaB MM CcBOOOJ, rapaHTHpoBaHHBIX EBpomneiickoil KonBeHuueil o 3amure mpas
YeJI0BEeKa U OCHOBHBIX cB000/ (nanee — EKITY).

2. JlomKHBI OBITH MOTHOCTHIO HCYEpHaHbl Bce AP PEKTUBHBIC HAMOHAIBHBIE CPEJCTBA 3AHUTHI.
3. Kpome Toro, 10mKHBI OBITH cOOIIOIEHBI CpoKu oOpamenus B ECITY.

Uto kacaercs MepBOTO YCIOBHUsA, TO TpakaaHaM CTOUT oOpaTuTh BHUMaHue Ha pazzen | EKIIY "llpaBa u
cBOOOIBI", A TOro 4TOOBI MpOBepuUTh, rapantupyercs mu EKIIY mpaBo, koTopoe OBbLIO HapyIIEHO
YKpauHOH, OPraHOM rOCyJapCTBEHHON BJIACTH WM JOJDKHOCTHBIM JIMIIOM. bosiee TOro, cieayer mOMHUTb,
yT0 0CHOBHOM TekcT EKIIY nomosHsAroT IIpoTOKOIIBI, KOTOPBIE MOCTEIIEHHO PACIIUPSIOT IIEPEYEHb IIPaB U
cBoOon wim BHocAT u3MeHeHuss B EKIIY. Iloatomy cremyer MOMHUTH O TepedHE IpaB U CBOOO,
n3JI0KEHHBIM B [IpoTokomax.

Baxxno 3Harh, 4YTO Kax00Bl JOJKHBI KacarbCsi (DAKTOB WIIM COOBITHM, HAOJIOMABIIMXCS IOCJIE JaThl
parudukanuu rocynapcteom EKITY wiam coorBercTByromiero IIpoTokosia, B KOTOPOM perjiaMeHTHPOBAHO
HapyIIEHHOE TPaBo (IaThl U KaXkI0ro TOCYJapCTBa YKa3aHbl B CIIUCKE paTH(UKAIMN Ha WHTEPHET-CaiTe
ECITY: www.echr.coe.int/applicants).

JlocTaTouHo Ba:xkHbIM ycjaoBueMm oOpamenusi B ECITY siBasiercsi ucuepnaHue
NOTepHeBIIMM OT HApPYUIEHUs] €ro MnpaB JHMIOM BceX I(PPeKTUBHBIX
® HAIMOHAJILHBIX CPEACTB IOPUINYECKOM 3al[UTHI.

CrouT pacToiIKOBaTh, KaKue WMEHHO cpeacTBa sBISIOTCS "dddexkruBHbiMu". Tak, monx sggexmusnvimu
HAYUOHATIbHLIMU —~ CPeOCMBAMU  IOPUOUYECKOU  3auyumbl  Cledyem NOHUMAMb  Pe2lamMeHmupoSantble
3aKOHOO0AmMenbcmeom — YKpauHvl, O0OCMynHble U  pe3yIbmamusHble Npoyedypsl, KOMopbvle MO2Yym
2apanmuposams obecnedenue npeKpaujeHus: HapyuweHul Uil 8o3mewenue epeod.

CornacHo mnpaktuke ECIIY He cnenyer cuumtarh 3(Q()EKTHUBHBIMU CPEACTBAMH FOPUINYECKONW 3alllUThI,
KOTOpbIE HEOOXOMMO 00s3aTelabHO HUCHOJB30BaTh nepen oOpamenueM B ECIIY, HecyneOHble mpoueaypsl,
oOpamenuss B Ilapnament, x Ilpesunenty, k IlpaBUTEnbCTBY, K MHHHUCTpaM, B HpPOKYyparypy WIH K
Y10JIHOMOYEHHOMY IO IpaBaM 4eJI0BEKa.

Hayuonanenvie cpedcmea iopuouueckoll 3auumsl 0yOym cuumamvcs UCYEPNAHHBIMU, eClu HAapyuleHue
npasa unu HeobOCHOB8AHHOe 02paHudeHue c0000bl OLLIO NPEeOMEemoM CyO0ebHO20 pazdoupamenbCmed 80 8cex
CYOeOHbIX UHCMaHYusax YKpauHul (Hanuyue peuleHus KacCAyuoHHoU CyOeOHOU UHCMAaHyuu), OJJHAKO 3allIUTy
rapanTtupoBaHHbix EKITY npaB win cBoGO U0 TaK U HE MOIYYHUIIO.

Yro kacaercsi CPOKOB 00palleHusi, TO o o0memMy npasuay oopamenne B ECITY
cielyeT HANPAaBUTh He IO3[Hee MIeCTH MecsilieB €O [HS TNPUHATHSA
® OKOHYATEJBHOI'0 PelIeHUS HAIMOHAJIBbHBIM CYy/I0M BbIIIECTOSIIIC HHCTAHIMH.

Crnenyer oOpaTUTh BHUMaHHWE HA TO, YTO TEUEHHUE ITOTO CPOKA HAYMHAETCS CO CIEAYIOMIETO IHS TOCTe
MPUHSATHS PEIIeHUs cyoM. B ciydae ecnu peleHue mo ey He MOJUISKUT KacCalluOHHOMY 00KaloBaHUIO,



TO OTCYCT CPOKa HAYMHACTCA CO CIICAYIOIICTO JAHS ITOCIIC MPUHATUSA PCIICHUA allCIUIAIIMOHHBIM CyIOM.

Heo0xoauMo ynenuTs BHUMaHME CIEAYIOLIEMY HIOAHCY: MPaBWIIO HMIECTH MECALEB He Kacaercs "UIAIMXcs
cUTyalui'", Ha KOTOpBIE JKalIyeTCsl 3asBUTENIb, — TaKUE€ KaK JUIMTEIbHOE HEUCIIOJIHEHHE OKOHYATEeIbHOI'O
CyAe0HOro peleHus, AIUTEIbHOE COAep KaHue JIULa MO CTPaXKel, AIUTeIbHOE Cy1e0H0e IPOU3BOJCTBO U T.
1. B mepeuncneHHsIx ciaydasx 3asBuUTeNns uMeeT npaBo oOpamarbes B ECITY yxe Toraa, Koraa mocyuTaerT,
4YTO Takas JJIUTENbHAas cUTyauuss He coorBercTByeT mnpaktuke ECIIY, u3-3a 4yero MokeT Hapywiarhb
HeKkoTopbIe nonoxenus EKITY.

3a 3amuTON HapYIMIEHHOTO MpaBa JUIo MoXeT oopaTuThcs B ECITY nyHO Wiy yepes3 CBOETo MpeaCcTaBUTEs,
neicTByromero or ero uMeHu. CTouT oOpaTuTh BHUMaHHE Ha TO, YTO, B CIy4yae €Cl 3asBICHHUE MOJAET
MPEACTaBUTENb, BAXKHO MPUIIOKUTH JIOBEPEHHOCTH, KOTOPAsi YIIOJHOMOYMBAET €0 JEHCTBOBATH OT UMEHU U B
MHTEpecax MOTEHIMATLHOTO 3asBUTEIS.

Takxe Ha MpaKTUKE BCTPEUAIOTCS CIydau, KOT/ia 3asBUTEII0 HY)KHA TIpaBoBasi moMoilb 3amutauka B ECITY,
Harnpumep, A 0oJiee MOJTHOI0 M3JI0KEHUS IPAaBOBOM MO3MLMHU IO €Ny, HO OH HE MOKET MOJHOCTBIO WUJIH
YaCTUYHO OIUIATUTH YCIYTW aABOKara. B Takux ciydasx jmmno moxer obparutbes B ECIIY ¢ mpock6oit
obecreynTs NpeoCTaBIeHUE TPABOBOM TOMOIIH 32 CUET CyJa.

Takxke 1enecoodbpazHo paccMOTpeTh NopsAoK odopmienus 3asBienus B ECITY.

3asiBJieHHe 10/KHO ObITH odopmiieHO Ha odunuaIbHOM Gopmyasipe, KOTOPbI
MOKHO HAlTH HA YKPAUHCKOM si3bIKe U 3arpy3uthb Ha caiite ECIIY no ccblike
® (http://www.echr.coe.int/Pages/home.aspx?p=applicants/forms/ukr&c).

J11s TOTO 4TOOBI UMETH O0IIEee MPEACTABICHUE 00 aCIIeKTaX, KOTOPHIE JOJKHBI OBITh OCBEIICHBI B 3asBJICHUH
B ECIIY, u310XuM 0CcHO8HbIE OaHHblE 3456/1CHUSL.

1. Cnenyer yka3ath MHGOPMAIMIO O CTOPOHAX — 3asBUTENE ((pamMuiIus, UMs, OTYECTBO, ATy POKIACHUS,
Ipa)xIaHCTBO, MOJI, POJI 3aHATUHN U aJIpec), TaKyIo ke MH(OPMAIIUIO CIEeIyeT yKa3aTh O MpeacTaBuTene (Mpu
€ro HaJIM4YMHM), a TAK)KE YKa3aTh FOCY1apCTBO-OTBETUHKA.

2. Heob6xoaumo KpaTKo U3I0KHUTh (PaKThl O HAPYIICHUSX — OMUCHIBATH COOBITHSA JIyUllle B XPOHOJIOTMYECKOM
IIOCJIEZI0BATEIBHOCTH, YKa3bIBasi TOUHBIE JAThl; €CIM 3asBJICHUE KAcAe€TCs HECKOJIBKHUX BOIPOCOB, TO CTOUT
MUCaTh O KaKIOM U3 HUX B OT/AEIbHOCTH.

3. Tlocne 3TOro HyXHO yKa3aTh, KaKM€ HWMEHHO IIpaBa M CBOOOJbI ObUIM HapyIIEHbI CO CCBHUIKOH Ha
koHKpeTHble ctaThbil EKITY n/nnm IIpoTokonoB k Heil, rapaHTHpyOIUe AaHHbIe MpaBa. KpoMe Toro, Hy»XHO
TakXke 000CHOBaTh, TOYEMY UMEHHO U3JI0KEHHbIE (DaKThI cieayeT cuuTarh Hapymenuem EKITY.

4. Cnenyromui mar — 3asiBUTENb J0JDKEH KPaTKO U3JI0KHUTh TPEOOBaHUs, T/Ie HEOOXOIUMO yKa3aTh, Ha KaKHe
pe3yibTaThl OT paccMoTpenus Aena B ECITY Haneercst 3asBUTEND.

5. He nummamM OyieT OTMETUTh, OBUTO JIW OOpallieHne ¢ aHAJIOTUYHOH Kajao00¥# 1Mo 3TOMY BOTIPOCY B IPYTHE
MEXIYHapOAHbIE YUpexkaeHus. HyxXHO yBeTOMHTh O TakuxX OOpallleHHsX, yKa3zaB, KOTJa W B Kakoe
MEXIYHAPOAHOE YUPESKICHHE OHHM TMOJABaINCh, yKa3aTh JaTy M PE3ylbTaThl UX PACCMOTPEHHUSA, B TaKUX
CIIy4asix CIEIYeT TaKe MPUJIOXKUTh KOMHIO PEIICHHs] COOTBETCTBYIOIIEH MEXKyHApOJHOUM opraHu3auuu. B
TakoM ciydae OyAeT ropasJio Jierdye npeacTaBiIsiTh BOZMOXKHbBIE PE3YyIbTaThl PACCMOTPEHHUS JIeNa, TO €CTh CaM
3asiBUTEIb 3aMHTEPECOBAH B TIOUCKE COOTBETCTBYIOMICH MPAKTUKN MEXKTYHAPOIHBIX CYICOHBIX YUPEKACHUN.



6. Cnenyer Takke ykas3aTh, KaKM€ HAIMOHAIBHBIE CPEICTBA IOPHIMYECKOM 3alUThl OBLUTH HCHOJIb30BAHBI.
Hy»Ho Ha3BaTh Bce CpeAcTBa, KOTOPBIMHM BOCIOJIb30BAJICS 3asBUTEIb B YKpaWHE AJIS 3allUThl CBOMX IIPaB
wi cBo6oa. M3noxxeHHas nH(opMaIus J0DKHA 3aCBUIETENILCTBOBATH TO, HALIMOHAIBHBIE CPECTBA 3aIUTHI
UCYEpIIaHbl, WM TO, YTO MCIIOJIb30BAaHHE JIPYIMX CPEICTB HE NpHUHECET 3(PPEKTUBHOIO pe3yibTrara. ITo
OyZeT CBHIETEILCTBOBATE O COOMIOIEHNH TpeOOBaHUs 00 NCUEPIIAHHOCTH HAITMOHAIBHBIX CPEICTB 3aLIUTHI U
crocoOCcTBOBATh NMpuemMieMocTH 3aspiieaust B ECITY.

7. Heo0XoauMo H3JI0KHUTH MEPEYEeHb JOKAa3aTelIbCTB, YIOCTOBEPAIOUINX (DAaKThI 1O A€y, B YAaCTHOCTH, B
3a8BJICHUM HYXXHO NPUBECTH IEpe4YeHb O(DULHUAIBHBIX PEIIEHUH M0 Jely € yKa3aHWeM JaThl IPUHATHS
Ka)KJI0T0 U3 HUX M MHCTAHIMM, KOTOpas €ro MpuHsia, KpaTKOE U3JI0KEHUE CYTH PELLICHUH.

8.B MOCICAHIOKO OUCPCAb CTOUT IMOAINUCATE 3adBJICHHUEC U YKA3aTh ATy €ro noArnruCaHus. Ecnu 3asBnenue ot
HMCHHU 3adBHUTCIIA IMOAACTCA MPEACTABUTCIEM, IMOJTHOMOYHSA KOTOPOT'O IIOATBEPKIAIOTCA HpHJ’IO)KGHHOﬁ K
3as4ABJICHUIO JOBECPCHHOCTHIO, TO OH JOJIKCH IMOCTABUTHL HAa HEM CBOS IMOAINHUCH.

Chaenyer cocpeaoTo4nTh BHHMaHHE Ha TOM, 4YTO, XO0Ts OG(GHUIHAIBHBIMH

s3pikamMu ECITY siBnsiercst aHraMiickuid M (ppaHIy3cKuil, JULO MOXKeT NMOAATh

3asiBJIeHHe, H3JI0KeHHOe SI3bIKOM rocyaapcerBa — ydactHuka EKIIY,
® rpaKAaHUHOM KOTOPOI0 OH SIBJISETCH.

Kpome Toro, Ha HauaJbHOM A3Talle MPOU3BOJACTBA JMIO, OOpaTHUBLIEECS C 3asBJICHUEM, U3JI0XKEHHBIM Ha
YKPauHCKOM SI3bIKE€, CMOXET IMOJy4aTh BXOAsIyt0 KoppecnoHaeHuio or ECIIY, u3noxeHHyl Takke Ha
YKPauHCKOM S3BIKE.

[ToapoOHBI MOPSIOK 3AMOTHEHHS BCEX Pa3esIOB 3asBIICHUS C 3aMETKAMH M PEKOMEHIAUSIMHA MOXHO HAUTH
o ccobuike: http://www.echr.coe.int/Documents/Application Notes UKR.pdf.

[Tpucsuiate GopMysIp 3asBICHUS B OYMa)KHOI BEpCHM C OPUTUHAJIOM MOATMCEH 3assBUTENS WU 3asBUTENCH
W/WIM UX YIIOJHOMOYEHHOTO npenctaBureis (npexncrasureneii) B ECITY HeoOxonumo 1o moute. 3asBieHUE,
HanpaBjiIeHHOEe N0 (akcy, HelIb3s cuuTarh NOJHBIM, Mockoibky ECIIYU TpeOyer momaun 3asiBIE€HUS ¢
OPHUTHUHAIIOM TTOJIITHCH.

OOpaTuBmieMycsi JMIy He HYXKHO mpuedxars B CrpacOypr JU4YHO H
NPeACTABJATH €10 YCTHO.

Jna nuna, uMmeromero HamepeHnue oOpatutbes B ECIIY, Takke OyaeT MONE3HBIM O3HAKOMHUTBCS C
MH(OPMALIMOHHBIMU OpOIIIOpaMU, B KOTOPHIX YAEIEHO MHOIO BHHMAHHS TOHKOCTSM U MpoOiemMam
obpamenus: B ECITY:

3BEPHEHHS JJO €BPOIIEVICEKOI'O CYY 3 IIPAB JIKOJVHU / Asr.-ymopsn.: P. O. Kyii6ina, T. B.
Pyna; mit.-remar. penar. — H. 1. Ilerposa, 3act. kep. nmpoekry USAID "Cnpaseanuse npasocyqas”. — K.,
2016.

[IPAKTUYECKOE TTOCOBUE O IIPUEMJIEMOCTHU 3ASBJIEHUM (MOXHO 3arpy3uTh IO ajpecy:
www.echr.coe.int (FOpucnpynenuus — AnHanu3 mnpeuefeHTHoro mnpaBa — IIpakTuyeckoe mnocobue o

MPUEMIIEMOCTH 3asIBIICHUN)).

Kapaman I. B., Kosina B. B. €Bponelicbkuii cya 3 npaB JitoiuHH, €Bporeiicbka KOHBEHIIIS 3 MPaB JIIOJUHU Ta



1HAMBITyanbHI 3asBU: niepie 3HaifomcTBo. — K.: BAITE, 2015.

! Oonaxko 6 cyuae ucnoib306aHus maxkux peKOMeHaaLﬂllj Cﬂedyem NOMHUMb O MOM, 4Mmo nevamHsle U30aHUs
mozcym ympadueanib AaKmyajilbHOCNnb U3-3d UBMEHEeHULl 8 3aKOH06ameJlbcmee, HeobxXo00uMo npoeepsimao
AKmyajibHOCHb HOPMAMUEHO-NPABO6LIX AKNO6 U HOPM, KOMOPblE 6 HUX DECIAMEHMUPYIONICAL.
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